SCIENTIFIC &
HERALD OF £
UZHHOROD UNIVERSITY

Scientific Herald of Uzhhorod University

Series “Physics”

Journal homepage: https://physics.uz.ua/en
Issue 55, 2045-2053
Received: 26.10.2023. Revised: 19.01.2024. Accepted: 08.03.2024

DOI: 10.54919/physics/55.2024.204di5

Arbitration of commercial disputes in the Republic of Kazakhstan and Europe: Issues of theory
and practice

Zhazira Saparbekova*
Al-Farabi Kazakh National University
050040, 71 Al-Farabi Ave., Almaty, Republic of Kazakhstan

Aiman Omarova
Narkhoz University
050035, 55 Dzhandosova Str., Almaty, Republic of Kazakhstan

Serikkali Tynybekov
Al-Farabi Kazakh National University
050040, 71 Al-Farabi Ave., Almaty, Republic of Kazakhstan

Ainur Kussainova
Narkhoz University
050035, 55 Dzhandosova Str., Almaty, Republic of Kazakhstan

Dauletbay Ryskaliyev
Al-Farabi Kazakh National University
050040, 71 Al-Farabi Ave., Almaty, Republic of Kazakhstan

Abstract

Relevance. The relevance of the study is due to the need to resolve problems related to the alternative settlement of
economic disputes in Kazakhstan.

Purpose. The purpose of the study is to conduct a detailed analysis of the activities of the institute of arbitration in
accordance with the current legislation.

Methodology. Among the methods used, it is worth noting logical analysis, functional analysis, dogmatic, legal
hermeneutics, deduction, induction, and others.

Results. The study revealed that this legal institute provides an opportunity for subjects of commercial legal relations to
control dispute resolution independently; it also has a number of advantages in comparison with state judicial instances.
The main organisations that implement arbitration proceedings in Kazakhstan were considered. The regulatory framework
that governs arbitration in the Republic was also examined. It was noted that the main problematic aspects of the
functioning of the institute of arbitration in Kazakhstan are related to the delimitation of competence, cancellation of the
arbitration agreement, securing a claim, recognition and enforcement of the arbitration agreement. A comparative legal
analysis of commercial dispute arbitration in Kazakhstan and Europe was conducted. In particular, the experience of such
countries as Great Britain, France, Germany, Poland, Switzerland, Sweden, and others was investigated.
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Conclusions. The practical value of the results obtained consists in providing recommendations that will improve the
effectiveness of one of the most important legal institutes, increase the level of trust and credibility of arbitration in
Kazakhstan before foreign persons, and provide a more guaranteed mechanism for ensuring the right of subjects to choose

a method of resolving a commercial dispute.

Keywords: alternative dispute resolution; International Chamber of Commerce; experience of foreign countries;

legislation; investments.

Introduction

Globalisation inevitably affects all spheres of public life,
including the emergence of new types of commercial
relations. In this regard, the right, its creation and
protection are gradually moving away from the exclusive
competence of the state. For the subjects of commercial
legal relations to have guarantees for the protection of their
rights, and to be given the opportunity to resolve disputes
out of court, alternative dispute resolution methods in the
law enforcement practice of the Republic of Kazakhstan
(RK) have become of particular importance. One of the
most effective is arbitration, which is a means of dispute
resolution agreed upon by the parties for its referral to one
or more arbitrators with the aim of reaching a binding
decision. Modern realities demonstrate the greatest
effectiveness of arbitration proceedings in relation to the
resolution of disputes of a foreign economic and foreign
trade nature in comparison with national judicial instances.
Nevertheless, at this stage, there are some problematic
aspects in the functioning of this legal institute, in
connection with which there is a need for a more detailed
analysis of law enforcement practice and legislative
regulation of arbitration proceedings.

According to B. Zeller & L. Trakman [1], currently,
commercial arbitration is in high demand as it provides a
neutral forum for dispute resolution from both procedural
and political perspectives. Arbitration is considered a
universal method of resolving international economic
conflicts. In particular, in European countries, arbitration
is one of the most popular and highly effective procedures.
According to B. Aisautov [2], its role has become even
more substantial during the development of international
trade. However, in Kazakhstan, this legal institution is still
going through a process of development due to the
presence of certain problematic aspects that reduce the
effectiveness and corresponding effectiveness of
arbitration activities in the country.

As per D. Batyrbekova [3], every country has a vested
interest in the advancement of arbitration, as it offers a
multitude of benefits that are thoroughly elucidated in the
literature on arbitration proceedings and substantiated
through the legal practices of numerous nations. One of the
widely recognised advantages of a developed arbitration
system is the reduction in the burden on state courts, along
with more flexible procedures that facilitate swift conflict
resolution. This is of paramount importance for
commercial transactions. Kazakhstan’s policy in the
development of this legal institute is characterised by a
fairly high level of effectiveness, which is supported by the
establishment and development of a number of arbitration
centres.

A. Karipova et al. [4] note that the popularity of
commercial arbitration is due to the range of features
provided to the parties to foreign economic transactions
with this method of dispute resolution and settlement.

Thus, the main advantage of commercial arbitration is the
possibility of more active participation of the parties in the
proceedings. The parties have the right to appoint
arbitrators, referring the dispute to the most competent
persons in this field. In addition, the national legislation
governing arbitration has a dispositive nature, which
allows the parties to replace the rules of the proceedings
with their own. This allows shows that national legislation
provides an opportunity to guarantee and implement one of
the most important components of the arbitration
procedure.  According to M. Suleimenov &
A. Duisenova [5], due to its objectivity, speed, and cost-
effectiveness of dispute resolution, commercial arbitration
is becoming increasingly popular among participants in
international trade turnover in Kazakhstan.

Thus, Kazakhstan should be directly interested in
ensuring that the domestic legal system has a high level of
effectiveness and the development of a commercial dispute
arbitration system. This is due to the fact that this will
provide an opportunity to use the range of advantages
provided by the socio-economic plan system based on the
recognition and guarantee of human rights, which is
manifested in the choice of means and method of dispute
resolution. Thus, the purpose of the study is to conduct a
detailed analysis of the legislative regulation of this legal
institute and consider the experience of foreign countries
to highlight recommendations for improving the
effectiveness of arbitration.

Materials and Methods

This study was conducted using various types of analysis
methods. Thus, functional analysis disclosed the concept
of arbitration, identifying its role and legal nature in
resolving commercial disputes. The logical analysis
provided an opportunity to highlight the characteristic
features of arbitration proceedings, its inherent elements
and principles. Furthermore, this method allowed
analysing and classifying various factors that influence the
adoption of arbitration decisions, and which factors are the
most critical for making the right decision in a particular
case. In particular, it made it possible to examine the
principles of lex mercatoria and ad hoc in the arbitration
of commercial disputes.

The method of legal hermeneutics was employed to
investigate the normative legal framework of Kazakhstan
and international acts. This provided an opportunity to
analyse the regulations that are governed by Decree of the
President of the Republic of Kazakhstan No. 2485 “On the
access of the Republic of Kazakhstan to the 1958
Convention on the Recognition and Enforcement of
Foreign Arbitration Awards” [6], Law of the Republic of
Kazakhstan No. 488-V. “On Arbitration” [7], Law of the
Republic of Kazakhstan No. 23 “About international
arbitration” [8], Law of the Republic of Kazakhstan No. 22
“About arbitration courts” [9], Civil Code of the Republic
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of Kazakhstan [10], Law of the Republic of Kazakhstan
No. 438-V “On the International Financial Center
“Astana”” [11], and investigate Decisions and rules of the
AIFC [12], the Legal base [13], and the UNCITRAL
Arbitration Rules [14]. The dogmatic approach highlighted
the features of these regulations and their role in arbitration
proceedings. In turn, the formal legal method was used to
conduct a detailed analysis of the norms regulated by these
acts to identify conflicts and problematic aspects. The
statistical method enabled the assessment of the number of
decisions and rulings issued within the activities of
arbitration at the International Financial Center “Astana”.

Comparative legal analysis was used to observe the
experience of arbitration in European countries and
Kazakhstan. In particular, the experience of such states as
Great Britain, Germany, France, Poland, Sweden, Finland,
and others was considered. The method of abstraction
provided the opportunity to focus on a specific aspect of
the study, which is the identification of similarities and
differences in the legal practice of Kazakhstan and
European countries in implementing commercial
arbitration for dispute resolution. The deduction method
helped to characterise arbitration based on its inherent
features and principles of operation. In turn, the induction
method was based on identifying the legal nature of this
institute and its elements to provide characteristics of
arbitration. The synthesis method allowed identifying
ways to improve the effectiveness of arbitration in
Kazakhstan.

As a result of employing the methods of functional and
logical analysis, deduction, and induction, it was possible
to provide a characterisation of the arbitration institute,
explore its role in resolving commercial disputes, and
identify a range of features and principles. The doctrinal,
formal-legal, and legal hermeneutics methods allowed for
the examination of the legislative framework of
Kazakhstan in this context. Comparative legal analysis was
used to examine the activities of arbitration in a number of
European states and identify similarities and differences
with the law enforcement practice of Kazakhstan.

Results

Increasing the investment attractiveness of various
industries and elements of the economic system is the goal
of any developing state, including Kazakhstan. Notably,
for each subject of investment activity, issues of ensuring
their rights and fair resolution of possible disputes are quite
important. In this regard, the activity of arbitration courts
and the corresponding consideration of conflicts is very
relevant. Kazakhstan has become a full participant in the
international system for recognising arbitrations as a result
of signing the New York Convention [6]. Furthermore, the
Law on Arbitration was adopted, the provisions of which
regulate that arbitration can be established as a permanent
institution or for the resolution of a specific dispute [7].
The Law establishes the principles of the formation and
operation of arbitration. It is worth noting that before the
adoption of this regulation, Law of the Republic of
Kazakhstan No. 23 “About international arbitration” [8]
and Law of the Republic of Kazakhstan No. 22 “About
arbitration courts” [9] were in force. According to Article
156 of the Civil Code of the Republic of Kazakhstan
(CC) [10], all commodity exchanges are endowed with

arbitration at the relevant exchange, which are specifically
created to handle disputes related to transactions of an
exchange nature.

In modern conditions, arbitrations are actively
implementing their activities in Kazakhstan, which operate
on a permanent basis. Among them, it is worth mentioning
the International Arbitration Center at the International
Financial Center “Astana,” the Kazakhstan International
Arbitration, and the Arbitration Center at the National
Chamber of Entrepreneurs “Atameken” [4]. Each of these
arbitrations has its own rules of procedure, which
determine the procedure for organising activities and rules
of arbitration. Remarkably, the Arbitration Center
“Atameken” is the successor of the International
Arbitration Court at the Chamber of Commerce and
Industry in the RK; the latter, in turn, was a member of the
centre until 2017. Disputes were resolved in Atameken, the
participants of which were companies from Kazakhstan,
Spain, China, Latvia, Moldova, Poland, Uzbekistan, and
other countries [15].

It is important to note the main advantages of dispute
resolution through arbitration. These include granting
parties the right to independently select and appoint an
arbitrator; the highest level of impartiality and
independence of the arbitrator in dispute resolution;
provision of the right to agree on the choice of applicable
law in case one of the parties is a non-resident; a simple
and flexible procedure; allowing parties to present their
arguments personally, eliminating the need for attorney or
representative fees; the arbitration decision being non-
reviewable by state authorities or judicial bodies;
prohibiting state interference in the correctness of dispute
resolution; ensuring expeditious case consideration and
issuance of the corresponding decision; setting arbitration
fees lower than state court fees; arbitration proceedings
being conducted in closed sessions with exclusive
participation of the parties to ensure confidentiality; the
arbitration decision being enforceable from the moment of
its issuance; and the simplicity and high effectiveness of
arbitration proceedings in foreign countries.

In 2015, the first President of the Republic of
Kazakhstan, N.A. Nazarbayev, put forward the idea of
creating a new institution in the country, the International
Financial Center (IFC), in the city of Astana. In this regard,
a considerable amount of work was performed to create the
infrastructure for the functioning of the Center, to create
convenient and comfortable conditions for international
market participants, and to develop a legislative
framework. The logical conclusion of the idea of creating
a financial centre was the opening of an IFC in Astana.
This provided the Government of the Republic of
Kazakhstan with the opportunity to implement innovative
institutes that can potentially increase the constant flow of
funds to the state treasury in the long term. One of the most
effective projects to attract funds is the development of the
financial flow management sector by transforming

regional financial centres into international ones.
According to the Law of the Republic of Kazakhstan No.
438-V “On the International Financial Center

“Astana’” [11], the AIFC was created to establish a
sustainable investment centre in Astana for Kazakhstan
and Eurasia. The AIFC’s main investment industries
include capital markets, asset management, private
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banking, Islamic finance, and financial technology. Thus,
the relations between the subjects of the International
Financial Center and the legal status of the AIFC bodies in
Kazakhstan were legally established. To further regulate
the relationships within the AIFC and enhance its business
environment within the territory of this economic entity, a
separate jurisdiction was established, and legislative,
executive, and judicial authorities were formed to regulate
the relations among the participants of the Center.
However, these authorities are not subject to the Republic
of Kazakhstan. Despite some legal experts expressing
scepticism towards this step, considering the high level of
state intervention in the country’s economic environment
and the high level of corruption by global standards, this
move is considered thoughtful and reasonable [12].

Considering the fact that in the AIFC, the decisions of
the Independent Court serve as a source of law and a
regulator of legal relations for the participants of the center,
where the foundations for the operation of the Anglo-
Saxon legal system have been established. Within the
framework of the AIFC’s activities, a specialised court was
created, which operates in accordance with new standards,
considering the negative experience of the functioning of
the Regional Financial Center of Almaty (RFCA), where it
was planned to create a Specialised Economic Court with
a certain autonomy from local judicial bodies, but which
had to obey the Supreme Court and could not be absolutely
impartial [13]. The new standards include: record keeping
in English; making decisions based on the procedural
principles and norms of England and Wales, including the
standards of the world’s leading financial centres;
attracting  highly  qualified judges from other
countries [14]. The execution of decisions of the AIFC
court on the territory of the Republic of Kazakhstan is
conducted in the same manner as the execution of
decisions of the Kazakh courts. Translations of the
decisions of the AIFC into Russian and Kazakh languages
are conducted in accordance with the current legislation of
the AIFC and may be transmitted to the state authorities of
Kazakhstan for the purpose of implementing the decisions.
AIFC aims to become the leading court for the resolution
of civil and commercial disputes not only in Kazakhstan
but also in the Eurasian region. Its mission is to create and
develop a fully independent common law judicial system
based on the principles of fairness and accessibility, and
unconditional respect for the rule of law, which meets the
needs of the international community. This will provide an
opportunity for the legal system of Kazakhstan to reach a
completely new level, but it is important to eliminate some
problematic aspects.

Thus, to improve the effectiveness of arbitration
proceedings, in particular, when considering commercial
disputes, it is necessary to investigate the experience of
foreign countries. As a positive factor, there is the desire of
the states of South-Eastern Europe to properly regulate the
institute of arbitration. Croatia has adopted a Law on
Arbitration, Bulgaria has adopted a Law on International
Commercial Arbitration, and Romania has amended its
Code of Civil Procedure to settle arbitration disputes.
However, some states such as Republika Srpska and
Slovenia, Macedonia, and the Federation of Bosnia and
Herzegovina  have  encountered  difficulties in
implementing these goals and have not yet adopted the

necessary laws. Instead, they are amending existing Laws
on Civil Procedure, which does not comply with the
standards of the Model Law. In these states, there are
general-type arbitration institutes, except for the
International Maritime and River Arbitration in Varna,
which operates as an open arbitration [16]. In Poland, the
institute of arbitration is quite fully regulated due to the
adoption in 2005 of a new arbitration law, which is
included in the fifth part of the Civil Procedure Code. This
law regulates not only international but also domestic
arbitration, since there is no division in Poland. The
Arbitration Court at the Polish Chamber of Commerce,
operating in the country, is regulated by the Rules adopted
in 2006 [17].

Arbitration of commercial disputes in the UK is
regulated by law, the main act is the Arbitration Act of
1996. This law establishes general principles and rules for
conducting arbitration procedures, and defines their
jurisdiction and competence. There are several
organisations specialising in arbitration in the UK, such as
the London Court of International Arbitration (LCIA) and
the International Court of Arbitration (ICC). They provide
services for the resolution of commercial disputes using
modern methods of alternative dispute resolution [18]. In
Germany, arbitration is regulated by the Code of Civil
Procedure and the Arbitration Act. Unlike other countries,
in Germany, there is a division between domestic and
international arbitration, and these two areas are regulated
differently. Germany is one of the main centres of
international arbitration. There are a number of highly
professional arbitration centres in the country, such as the
International Arbitration Institute at the Chamber of
Commerce in Berlin, the Arbitration Institute at the
Chamber of Commerce in Frankfurt am Main, and the
Munich Arbitration Center. In Germany, there is also state
support in conducting arbitration procedures. For example,
German courts recognise and enforce arbitral awards, and
state assistance can be provided as part of ensuring the
implementation of arbitral awards [19-23].

France has a long history of arbitration of commercial
disputes, and its legislation in this area has developed over
the years. Currently, arbitration in France is regulated in
accordance with the Code of Civil Procedure and the Code
of Commercial Law. In France, arbitration can be
conducted both within the country and abroad. In addition,
France joined the Vienna Convention on International
Arbitration of 1961, which provides even greater flexibility
and unification of arbitration procedures [24; 25].
Arbitration courts in France are usually appointed in
accordance with a contract between the parties, although in
some cases they may be appointed by a court. Arbitrators
may be French citizens or foreigners, but they must have
the appropriate qualifications and experience in resolving
commercial disputes. In France, arbitration can be
conducted based on any rules that the parties consider
appropriate. However, if no specific rules have been
specified, the arbitration is conducted in accordance with
the rules of the Permanent Court of Arbitration in The
Hague (PCA) [26]. Furthermore, there are several
organisations in France that provide arbitration services.
For example, the Chamber of International Arbitration in
Paris is one of the most well-known organisations and
offers arbitration services in various languages. In general,
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France has a strong arbitration system for commercial
disputes, which is flexible and convenient for the parties
[20; 27-29].

Thus, in European countries, the conduct of arbitration
proceedings for commercial disputes is regulated quite
clearly and in a structured manner. Competences are
allocated between judicial authorities and arbitration, and
the enforceability of decisions within a specified
timeframe is ensured. This will provide an opportunity to
improve the experience of the functioning of this
mechanism in  Kazakhstan, specifically through
amendments to existing regulations. Subsequent studies
will be aimed at covering the resolution of commercial
disputes by other alternative means, in particular, using
digitalisation methods.

Discussion

The development of the economic system, the
enhancement of competitiveness, and the efficient
functioning of the sector necessitate the provision of
guarantees for the protection of the rights of entities and
the ability to resolve disputes through non-judicial means.
Thus, the institute of arbitration dispute resolution has
acquired special importance at the international level. As
per J. Moreira [21], the concept of arbitration should be
understood as the systems of domestic courts of arbitration
and arbitration in general, including a specialised variety
in the form of commercial arbitration. It is a reasonable
position, but with regard to the latter, it should be noted
that there is no clearly defined and fixed term for this

definition in the international legal doctrine. The
UNCITRAL Arbitration Rules [14] only contain
recommendations when defining “commercial”. In

accordance with this, commercial disputes include
transactions, the subject of which are investments,
purchase, and sale, provision of services, supplies,
transportation, performance of services, and so on. The
jurisdiction of the arbitration includes the legal relations of
the tort and contractual plan [30].

According to G. La Mantia [22], commercial
arbitration is a specific legal institute for dispute
resolution, which is based on private law principles. In this
case, it is advisable to add that state interference in the
functioning of arbitration and its direct activities is
minimised; the impact in this regard is limited only by
legislative regulation. That is, the institute of commercial
arbitration is organised by private entities to consider civil
law disputes outside the framework of the domestic legal
system. The state may influence the preliminary
enforcement of a claim and the enforcement of decisions
of international commercial arbitration using coercive
mechanisms [31; 32]. R. Murthy [23] notes that there is a
difference of opinion in the legal doctrine regarding the
exact definition of the term “international commercial
arbitration”. One should agree with the author’s position
and note that the most comprehensive understanding of this
concept is that it is a form of private arbitration, which is
implemented through non-governmental organisations or
autonomous bodies. It is designed to consider and resolve
civil law conflicts that arise in the course of commercial
activities involving foreign parties. One of the most
substantial advantages of commercial dispute arbitration is
that the consideration of the case provides an opportunity

to overcome purely narrow national approaches to dispute
resolution [33-35]. This is due to the fact that state courts
are guided exclusively by clearly regulated legislative
principles; moreover, with the participation of a foreign
person in a case, which accordingly belongs to a different
legal system, state courts may seem less authoritative and
trusting. In turn, the arbitration system is a neutral,
impartial party that is not interested in the outcome of the
case in favour of either party [36].

According to S. Biresaw [24], it is customary to
distinguish several theories that determine the legal nature
of commercial arbitration. The first is the theory of
contract, which states that an arbitration agreement is the
basis for considering a case in international arbitration.
This agreement is equivalent to a civil contract, which
assumes the consent of the parties to submit the dispute to
the arbitration court. The second is the theory of the
process, which states that international commercial
arbitration is considered a special form of litigation. The
arbitration agreement concluded between the parties to the
dispute excludes the possibility of interference by state
courts in the process of considering the case and making a
decision [37]. However, national courts can help with
securing a claim and enforcement of international
arbitration decisions, regardless of the place of decision-
making and the applicable legislation [38-40]. The third is
a mixed theory, which is the most rational since it
combines the theses of contractual and procedural theories.
In accordance with this concept, it is possible to apply
conflict-of-law rules contained in the arbitration agreement
and the national regulations of the country where the case
is being considered. The fourth is the autonomous theory,
which asserts that international commercial arbitration is
considered by itself, regardless of contractual and
procedural aspects. This approach guarantees high speed
and effectiveness of the case review process. In this
scenario, it is appropriate to add to the author’s position
that there should exist a fifth theory that encompasses all
the mentioned theories since none of the theories can
comprehensively and fundamentally describe the essence
of the legal nature of commercial arbitration.

M. Schinazi [25] notes that in France, a feature is the
use of the lex mercatoria principle (customary commercial
law). This is due to the favourable mechanism, from the
perspective of the applicable law, for enforcing foreign
decisions. Article 1496 of the Civil Procedure Code of
France regulates the duty of the arbitrator to apply the law
chosen by the parties to the contract, and in the absence of
such, to apply the rules that will be appropriate for
resolving the dispute. That is, it provides an opportunity to
resolve cases based on non-national sources of law. An
example that illustrates the approach is a dispute being
considered at the Paris Center for Arbitration and
Mediation. Thus, the parties made references to the Model
Force Majeure Clause of the International Chamber of
Commerce and Incoterms in turn, the arbitral tribunal
considered this a sufficient expression of the will of the
party to choose the law of international trade customs [25;
41]. Based on the author’s position, it should be mentioned
that this principle finds its application in the practice of
Kazakhstan; nevertheless, the parties must necessarily
refer to a specific regulation and express their will on the
application of the chosen law. However, a different
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approach has developed in legal schools in Germany and
Switzerland [42]. For example, E. Litina [26] writes that
most authors argue against the application of various trade
usages in the context of the applicable law. At the Geneva
Chamber of Commerce and Industry’s Center for
Arbitration and Mediation, a refusal was made to establish
a trade usage of international character as the applicable
law, despite the expressed intent of the parties. A similar
practice is present in ad hoc arbitrations (for this case) [26;
43]. Notably, this principle is not highly effective and
violates the right of the parties to choose a specific
applicable law.

In the UK, a unified approach in this vein could not be
developed for quite a long time [44]. I.P. Nwakoby [27]
indicates that some experts noted that arbitration should
make decisions solely based on legislation; in turn, others
mentioned the effectiveness of the lex mercatoria
principle. At the moment, a positive approach to the
application of this principle has not been fixed; for
example, the Arbitration at the Grain and Feed Trade
Association considered a dispute arising from a contract
where the supplier is registered in India, and its main place
of business is the USA [45; 46]. The contract relied heavily
on the regulation of supply in accordance with Incoterms;
the parties also made an expression of will on the
application of international trade law. Nevertheless, in this
case, the arbitration in the United Kingdom was guided by
the jurisdiction of the place where the dispute was being
heard, according to which the provisions of UK legislation
were applied. A. Gadkari [28] notes that in Sweden and
Finland, arbitration proceeds from the position of the
parties. It is reasonable to agree with this position and state
that if the contract specifies the use of a trade usage as the
applicable law, accordingly, the dispute will be governed
based on the provisions mentioned. Indeed, if the parties
refer to an international legal document and do not specify
a particular applicable law, it is highly likely that the
arbitration will resolve the dispute based on the applicable
law of a national character [47-49].

The application of international documents and laws of
other countries by commercial arbitrations varies from the
legal system of the state in which the arbitration takes
place. There are three mechanisms for such application,
namely: contractual reference, international custom, and
the principle of /ex mercatoria. The extension of the loyal
approach guarantees the parties to the dispute the right to a
fair and impartial hearing. The provided foreign experience
is appropriate for further law enforcement practice in
Kazakhstan. This allows for the formation of a unified
arbitration practice for national arbitration institutions by
generalising the approaches of foreign arbitrations and
adapting them to national legal realities. In turn, this will
not only improve the quality and effectiveness of the
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proceedings but also provide an opportunity to establish a
more authoritative and trustworthy legal system for foreign
persons in the implementation of arbitration proceedings
of commercial disputes.

Conclusions

This study was conducted to investigate the institute of
arbitration, in particular, in the resolution of commercial
disputes. The arbitration mechanism was characterised, its
inherent features and principles of implementation were
identified. Therefore, this legal institute is very effective
and practical for resolving various disputes, in particular,
commercial disputes. An analysis of the regulatory
framework of Kazakhstan, which regulates arbitration and
related proceedings, was performed. An equally important
aspect was the activities of the AIFC, the IFC and other
authorised arbitrations. Thus, it was noted that in the period
from 2019 to 2023, there was an increase in the number of
disputes under consideration in the arbitration of
Kazakhstan. The main aspects that reduce the effectiveness
of the legal institute under consideration and problems
related to intra-national judicial instances were
highlighted, which concern the delimitation of
competence, cancellation of the arbitration agreement,
securing a claim, recognition and enforcement of the
arbitration agreement. In particular, an analysis of
arbitration proceedings of commercial disputes in
European countries was conducted to resolve them.

Thus, the experience of such states as Great Britain,
Germany, France, Poland, and others was considered. The
peculiarity of the activity of arbitration in European
countries is due to clear legislative regulation, the
establishment of principles of activity, the division of
competence between national courts and arbitration, and
many others. It was found that most of the European states
adhere to the lex mercatoria principle, while the rest — ad
hoc. In particular, arbitration in the UK, Germany, France,
and other countries is an effective and popular way to
resolve disputes, especially in international commercial
relations. Thus, the considered foreign practice provides an
opportunity to make some changes to the regulatory
framework of Kazakhstan to improve the quality and
effectiveness of arbitration in commercial disputes.
Subsequent studies will be aimed at exploring ways to
resolve commercial disputes by other alternative
procedures.
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ApOiTpaxxuuii po3riasia komepuiiiHux cnopiB B Pecny0uini Kazaxcran ta €Bponi: nuranus
Teopil Ta NPAKTUKH

/Kasipa Canap6exoBa
Kazaxcpkuii HarlioHanbHUH yHiBepcuTeT iMeHi Anb-Dapabi
050040, mpocm. Ane-®apabi, 71, m. Anmatu, Pecryonika Kazaxcran

Aiiman OmapoBa
VYuisepcuter Hapxos
050035, Byn. XKangocosa, 55, m. Anmatn, PecrryOnika Kazaxcran

Cepikkani Tunutexon
Kazaxcpkuii HanioHansHUN yHiBepcuTeT iMeHi Asb-Dapabdi
050040, mpocn. Anme-®apabi, 71, m. Anmatn, Pecrry6mika Kazaxcran

Aiinyp Kycainosa
VYuiBepcuter Hapxo3
050035, Byn. XKanmocosa, 55, m. Anmatn, PecrryOnika Kazaxcran

Haynerdaii Puckasmien
Kazaxcpkuit HanioHansHUN yHiBepcuTeT iMeHi Asb-Dapabdi
050040, mpocm. Ane-®apabi, 71, m. Anmatn, Pecrry6mika Kazaxcran

AHoTanisn

AKTyanbHiCTh. AKTYaJbHICTh JOCHIPKEHHS OOyMOBIICHa HEOOXiIHICTIO pO3B’s3aHHA MpoOJIeM, IOB’SI3aHUX 3
aIbTEpPHATHBHAM BUPIIICHHSAM I'OCTIOIapPChKUX cropiB y KazaxcraHi.

Meta. MeToI0 TOCTiKEHHS € IPOBEICHHS ACTATBHOTO aHaJi3y AiSUTBHOCTI IHCTUTYTY TPETEHCHKUX CY/iB BiAMOBIIHO
JI0 YMHHOTO 3aKOHO/IaBCTBA.

Metoaoaorisi. Cepex BHKOPUCTaHMX METOJIB BapTO BiJ3HAYMTH JIOTIYHUKM aHai3, (YHKUIIOHATBHHUN aHANI3,
JOTMATUYHUH, IOPUANIHY TEPMEHEBTHKY, IEAYKIIIO0, IHAYKIIIIO Ta 1HIII.

PesynbtaTn. JlocmimkeHHS TOKa3ajo, MmO el MPaBOBHH IHCTUTYT HAJa€ MOXIIUBICTH Cy0’€KTaM KOMEpIiHHHUX
MPaBOBITHOCHH CAMOCTIHHO KOHTPOJIFOBATH BUPIIICHHS CIIOPIB, @ TAKOXK Ma€ HU3KY MEpeBar y MOpiBHIHHI 3 A€PKaBHUMH
CyIIOBHMH iHCTaHIIISIMA. PO3IIISIHYTO OCHOBHI OpraHizaimii, siki 3MiHCHIOIOTh TpeTeiicbke Cyqo4YnmHCTBO B Kazaxcrami.
Takosx 0y10 poaHaIi30BaHO HOPMATHBHO-TIPABOBY 0a3y, sika perysroe apoitpax B Pecmy0uiri. BigznadueHo, 1o oCHOBHI
npoOiemMHi acniekT! (QyHKIIOHYBaHHS IHCTUTYTY apOiTpaxy B KazaxcTaHi moB’s3aHi 3 po3MEXyBaHHSIM KOMIETEHIIIT,
CKacyBaHHAM apOiTpa)KHOi yroau, 3a0e3MeueHHsM [1030BY, BU3SHAHHAM 1 BUKOHaHHAM apOitpakHoi yroau. IIposeneHo
TIOPIBHSJIBHO-TIPABOBUM aHANi3 apOiTpakHOTO po3risity KoMepuiiiHnx crmopiB y Kaszaxcrani ta €Bpomi. 3okpema,
JOCJIIIKEHO TOCBI TaKKUX KpaiH, sik Bemukooputanist, @pamniis, Himeuunna, [Tonsina, [lIBetinapis, IIBerist ta i,

BucnoBku. [lpakTnuHe 3Ha4YeHHS OIEp)KaHUX pE3YNbTATIB IOJATAE€ B HaJaHHI pPEKOMEHIALil, fKi CIPUATUMYTh
ITiIBUIIEHHIO €(DEKTUBHOCTI OTHOTO 3 HAWBAKJIMBIIINX IPABOBUX 1HCTUTYTIB, MiIBUIICHHIO PIBHS IOBIPH Ta aBTOPUTETY
apOiTpaxxy B Kaszaxcrami mepen iHO3eMHHMH Oco0aMH, a TaKOXX CTBOPEHHIO OiJbII TapaHTOBAHOTO MEXaHI3MY
3a0e3reveHHs paBa cy0’ €KTiB Ha BUOIp CIIOCOOY BHPILICHHS KOMEPLIHHOTO CHOpY.

KarouoBi cioBa: anbrepHaTHBHE BHUpINIEHHS criopiB; MDKHapojHa TOproBa TmajaTa; JOCBiJ 3apyOLKHHX KpaiH;
3aKOHOJAaBCTBO; IHBECTHIIII.
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